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Unit Overview 
In Unit 1, the module begins by presenting a case study of the failure to 
regulate water and sanitation services in Cochabamba (Bolivia). Then, we 
will review the main arguments for regulation, and we will discuss the main 
theoretical approaches to explain regulation. We will focus, then, on the 
regulation of infrastructure and utilities, and we will review the general 
approaches to the regulation of infrastructure monopolies. At the end of the 
unit, we will look at the case study of regulatory of the energy sector in 
Thailand. 

Learning outcomes 

When you have completed your study of this unit and its readings, you will 
be able to: 

• discuss the diffusion of regulation of infrastructure and utilities 
• explain and compare alternative theories of regulation 
• explain key issues in the regulation of infrastructure and utilities. 

 Reading for Unit 1 

Martin Lodge and Kai Wegrich (2012) Chapter 1 ‘What is regulation?’. 
Managing Regulation: Regulatory Analysis, Politics and Policy. Basingstoke 
UK: Palgrave Macmillan. pp. 12–26. 

José A Gómez Ibáñez (2003) Chapter 1 ‘Monopoly as a contracting 
problem’. Regulating Infrastructure: Monopoly, Contracts, and Discretion. 
Cambridge MA: Harvard University Press. pp. 1–17. 

Darryl SL Jarvis (2010) ‘Institutional processes and regulatory risk: a case 
study of the Thai energy sector’. Regulation & Governance, 4, 175–202. 
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1.1 Introduction 
Between December 1999 and April 2000, a series of protests erupted in 
Cochabamba, the third largest city of Bolivia. The protests originated from 
the privatisation of the city’s water services, which had been run by the 
municipal company SEMAPA since 1967. In 1999, SEMAPA was sold to 
Agua del Tunari, an international consortium led by International Water 
Limited (UK). After the privatisation, the Bolivian government awarded a 
40-year concession to Agua del Tunari for providing water and sanitation 
services to Cochabamba. The concession contract provided that Agua del 
Tunari would implement an infrastructure development programme, which 
included the Misicuni Multipurpose Project (MMP) that consisted of a dam, 
a reservoir, and a hydroelectric power plan. Agua del Tunari would be 
allowed to raise water tariffs up to 35%, which would provide the repay-
ment of debts of SEPAMA and a 16% rate of return to investment. 

The Bolivian government wished that the privatisation of water services in 
Cochabamba would help to improve the sorry state of water infrastructure in 
the city. Before the privatisation, only 57% of the population of Cochabamba 
was connected to the water network while others (generally the poorest) had 
to rely on private vendors. Losses amounted to about 50% of water, and about 
5–10% of connections were illegal and not metered. The largest consumers of 
water, including the municipality and public sector companies, persistently 
missed their payments. The financial performance of SEMAPA was severely 
hampered, and the municipal company was unable to access loan financing 
and carry out any infrastructure development. The population suffered from 
acute water rationing in the dry season, with the effect that some consumers 
had built private water tanks and others relied on private groundwater 
sources (that posed related environmental health problems). 

After Agua del Tunari started operating in November 1999, riots against the 
concession contract in general and the tariff increase in particular broke out 
in the city. Road blocks, strikes and public demonstrations were occasionally 
followed by fights with the police, which resulted in six deaths. The protest 
gathered angry water consumers, small farmers, and water vendors, and 
was fuelled by a broader sense of acrimony against the government’s 
neoliberal economic strategy that was diffused in the population. Wide-
spread civil disorder and public protest induced the Bolivian government to 
push the water regulator (Superintendencia Sectorial de Saneamiento Básico 
or SSSB) to overrule the 35% tariff increase in February 2000 and then to 
cancel the concession contract in April 2000, when the provision of water 
services was returned to SEMAPA, which regained the municipal company 
status (Nickson & Vargas, 2002). 

The episode of the ‘water war’ in Cochabamba in the period between Nov-
ember 1999 and April 2000 is exemplar of a number of issues that often arise 
in the provision of public services. Public sector companies may not be able 
to provide satisfactory services, in such terms as, for instance, coverage of 
the users’ basin, reliability, and maintenance and upgrade of infrastructure. 



Regulation of Infrastructure and Utilities 

4  University of London 

Private sector companies may charge increased tariffs and seek to attain 
profitability targets that might be perceived as unfair by the consumers. 
Normative and regulatory changes may threaten the interests of incumbent 
operators, such as, for instance, dominant market players or firms who had 
positioned themselves in market niches. Political considerations may induce 
the government to undo regulatory arrangements in face of public protest, 
with the effect of undermining the independence of regulatory authorities 
and the credibility of established regulatory institutions. 

Regulating the provision of public services is not an easy task. When trying 
to understand how a policy domain (such as water services in a municipal 
area) is regulated, attention should be placed, at least, on the following 
components: 

• Stakeholders: Who populates the policy domain? What are their roles – 
eg who are the producers, who are the consumers, who holds rights on 
natural resources, who has the power to change regulatory 
institutions? What are their interests? What are their ideological 
inclinations? 

• Objectives: What is the aim to achieve by regulating the policy domain 
under consideration? What are the socially, economically, and 
politically relevant issues that call for most of the attention? What is 
‘desirable’ for the stakeholders, taking into account their interests 
and/or ideological inclinations?  

• Regulatory tools: How can the policy domain be regulated? What kind 
of incentives, constraints, and control mechanisms can affect the 
behaviour of the regulated? Who has the power to enforce the rules? 

• Initial conditions and context features: How do initial conditions affect 
the implementation of a new regulatory system? How does the 
broader social, economic, and political context affect the management 
of a regulatory system? 

 Exercise 1.1 

Try to analyse the episode of the Cochabamba ‘water war’ by answering these questions:  

 Who were the stakeholders involved in the episode? What were their interests? 
What were their ideological inclinations? 

 What did the government aim to achieve by privatising water services? What did the 
protesters aim to achieve when demonstrating against water privatisation? What 
did the government aim to achieve when cancelling the concession and re-
municipalising water services? 

 How should water services in Cochabamba be regulated? What are the issues posed 
by providing water services through a municipal company? What are the issues 
posed by providing them, instead, through a concession contract? How can such is-
sues be effectively overcome? 

 What initial conditions are analytically relevant to contribute explaining the ‘water 
war’? What features of the social, economic, and political context contributed to 
fuelling the protest? 
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These factors – stakeholders, objectives, regulatory tools, initial conditions 
and context features – interact in complex ways. Stakeholders, for example, 
may hold conflicting interests and incompatible ideological inclinations. 
Their objectives may clash against each other, and may change over time 
depending on circumstances. The introduction of new regulatory tools may 
conflict with established practices and call for the development of novel 
administrative capabilities. Initial conditions and context features may 
interfere with the social dynamics of the regulated policy domain, possibly 
with the effect of hampering the efforts of public authorities to attain their 
policy objectives. 

This unit aims to provide some fundamental understanding of why regula-
tion exists and how it works. In part, answers to these issues have been 
sketched in the Introduction to the module on Regulation of Infrastructure and 
Utilities. The rest of this unit will focus on these issues in more detail. 

1.2 Regulation, Regulation Everywhere: The Rise of 
Regulatory Capitalism 
Since the 1980s, regulation has gained a central place among the repertoire 
of approaches used by the governments to influence, orient, steer and – in 
some sense – control sectors of the economy and portions of the society. The 
diffusion of regulatory reforms across Western countries, Latin America, 
East Asia, and developing countries led many scholars to formulate the 
concept of regulatory capitalism as a new mode of capitalism where regula-
tion plays a fundamental role in mediating the relationships between 
producers, consumers and the state. Regulatory capitalism is related to the 
emergence of regulatory governance, a term that encompasses institutions, 
tools, and practices that centre on the use of regulation both within the state 
(ie as a way of administering activities of the government), in the relation-
ship between the state and the private sector, and in the private sector itself (ie 
as a way of self-administering activities carried out by business actors ‘in the 
shadow of the state’). Features of regulatory governance include a new 
division of labour between state and society (especially marked by increased 
privatisation of economic activities), an increase in delegation, a proliferation 
of new technologies of regulation, an intensification of formalisation of 
regulations, and a growth in the influence of experts, especially embedded in 
international networks (Levi-Faur, 2005; 2010).  

At least two features of regulatory governance are especially noticeable. 
First, regulation as a mode of governance has spread – and, we could argue, 
is still spreading – around the world. Several regulatory reforms have been 
made during the last decades in various countries and sectors of the econo-
my. While some reforms aimed to install regulatory systems in place of 
traditional ‘command-and-control’ approaches (ie state-ownership as a way 
of directing economic activities), others intended to reconfigure existing 
regulatory systems (ie ‘re-regulation’) and others meant to make regulatory 
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systems less invasive (ie ‘de-regulation’). Often, these reforms were made 
within a political and ideological climate that was favourably inclined 
towards so-called ‘neoliberal’ approaches to political economy, which 
included greater reliance towards market-based mechanisms for coordinat-
ing economic activities.  

Second, regulation as a mode of governance has resulted in very complex 
webs of relationships between actors across multiple levels of government. 
Rules and regulations are ordinarily produced by both national public 
authorities and super-national ones, such as the European Union; by inter-
national public organisations, such as the World Health Organization; by 
international private organisations, such as the International Accounting 
Standard Board and the International Organization for Standardization; and 
so on. Rules and regulations made within any particular country and policy 
domain, moreover, affect rule-making activities in other countries and 
sectors, especially because of increased technological interdependence and 
connectivity of international networks of experts (so-called epistemic com-
munities; Adler & Haas, 1992). 

Box 1.1 The diffusion of regulatory governance in Latin America 

The global diffusion of autonomous regulatory authorities is the hallmark of the rise of 
Regulatory Capitalism. Governance through autonomous regulatory authorities is no 
longer a peculiarity of Western countries. It is now widely believed that the ’appropriate’ 
way to govern certain economic sectors and to limit some social risks is through the 
creation of autonomous regulatory authorities. The new approach consists of a 
delegation of power from central governments to arms-length bureaucracies that are 
staffed and governed by technocrats and professionals. Public policy is increasingly 
delegated to experts who are embedded in transnational professional communities and 
share similar perceptions of the problem of late-modern societies.  

Figure 1.1 Regulatory authorities in Latin America, created or reformed during 
the period 1997–2002 (19 countries, 12 sectors) 

 
Source: Jordana and Levi-Faur (2005) 

Figure 1.1 shows the growth of autonomous regulatory authorities in 19 Latin American 
countries. The growth of new regulatory authorities was slow for most of the 1980s but 
increased after 1992. Just 43 regulatory authorities had been created before 1979, while 
the overall number grew threefold to 138 by 2002. 
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Source: Jordana and Levi-Faur (2005) 

 

Why has regulation been adopted across so many countries and sectors – 
especially including infrastructure and utilities? What are the rationales that 
underpin its adoption? As you will see in this unit, there are several theoret-
ical approaches to regulation. Generally, they justify regulation on the basis 
of two main rationales: 

• Economic rationales: regulation serves the purpose to fix market failures, 
which result when scarce resources are not put to their highest valued 
uses. This typically happens when goods or services are provided 
under monopoly conditions, or clients do not have adequate 
information about quality and prices of goods or services, or prices do 
not signal the costs of the consequences of production or consumption 
because of externalities, or issues arise in the production of public 
goods or the preservation of common-pool resources. 

• Social rationales: regulation serves the purpose to attain socially 
relevant objectives that are deemed important within a given historical 
and political context, such as equity, fairness, access, transparency and 
accountability. 

 Reading 1.1 

You should now study the chapter by Lodge and Wegrich (2012) on the nature of 
regulation. You should especially note that the authors outline the main features of any 
regulatory system – namely, standard setting, behaviour modification, and information 
gathering. 

 Take notes on these features of regulatory systems and how they relate to each 
other. You will encounter various instances of tools and practices for standard setting, 
behaviour modification and information gathering in the rest of this module. 

1.3 Explaining Regulation 
Several theories help explain how regulation arises, develops and performs. 
Most approaches take a positive stance, in the sense that they aim to account 
for observed features of regulation and of the working of regulatory sys-
tems. Some approaches, instead, tend to adopt a normative stance, in the 
sense that they offer some views about how regulation should be designed 
and managed in order to attain desired economic and/or social objectives. 
The main theoretical approaches to regulation are ‘Public interest theories’, 
‘Private interest theories’, ‘Regulation and the role of complexity’, ‘Regula-
tion and the role of ideas’ and ‘Regulation and the role of institutions’. These 
are described below. 

Lodge & Wegrich (2012) 
Chapter 1 ‘What is 
regulation?’. Managing 
Regulation: Regulatory 
Analysis, Politics and 
Policy. pp. 12–26. 
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1.3.1 Public interest theories 

Public interest theories of regulation build on the assumption that regulation 
is made to pursue some desired economic or social objectives that benefit the 
society as a whole (rather than any particular group, sector or individual). 
According to this view, individuals who design, approve and administer 
regulatory systems are benevolent towards the society: they perceive a 
‘problem’ in the working of unregulated industries or sectors and aim to fix 
it. A typical problem is the economically inefficient and socially undesirable 
effects that result from monopolies. Monopolies occur when a single seller 
occupies the whole market, the goods or services sold are unique and without 
any close substitute, there are barriers to entry and exit is hampered by high 
sunk costs in highly specialised and immobile assets. The monopolist can 
extract consumers’ surplus by charging higher prices and providing less 
output than would be otherwise attained in competitive markets.  

Other problems that regulation can fix include the following (Ogus, 1994; 
Baldwin et al, 2012): 

• Externalities effects that result when the price of a good or service does 
not reflect the ‘true cost’ to society of producing it, with the effect that 
consumption is excessive. 

• Information asymmetries that disallow the consumers to be 
adequately well informed to evaluate competing goods or services. 

• Uncertainty of continuity and availability of service, which arises 
when producers do not guarantee that goods and services are 
produced and available for consumers (eg to serve peak demand). 

• Anti-competitive behaviour and predatory pricing, which arise from 
the abuse of dominant positions in the market and thus hamper 
competition. 

• Production of public goods, which cannot be reserved exclusively for 
those who pay for them and that pose the issue that ‘free riders’ may 
benefit from others’ costs. Similarly, the preservation of common-pool 
resources poses the issue of coordinating access and use to shared 
resource pools. 

• Unequal bargaining power, which puts one party of negotiation (eg 
workers) in a weaker position than another one (eg business 
companies). 

• Scarcity and rationing, which calls for the exercise of public authority 
for allocating scarce goods or services to the most socially desirable 
uses. 

• Rationalisation and coordination of economic activity, especially when 
high transaction costs hamper the formulation, agreement and 
enforcement of contracts between private actors. 

• Planning, especially in relation to the interests of future generations 
who have no active ‘voice’ in the present market. 

Public interest theories of regulation suffer various shortcomings. First, issues 
arise about how ‘public interest’ is defined, and how policymakers and 
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regulators resolve the tensions between alternative formulations of economi-
cally and socially desired objectives. Second, regulators may act in pursuit of 
their own benefit rather than ‘in the public interest’ (eg they may be interested 
in the protection or expansion of their institutional role), or they may lack the 
expertise to understand how to affect the behaviour of the regulated, or they 
may have insufficient tools and resources to perform regulation effectively. 
Third, policymakers and regulators may fall prey to powerful lobbyists, who 
may offer bribes or other forms of reward for having regulation serve their 
partisan interests rather than those of the wider public. 

1.3.2 Private interest theories 

Private interest theories of regulation reject the assumption that policy-
makers and regulators act in the public interest. Rather, all actors are as-
sumed to rationally pursue their own interests, especially including the 
transfer of wealth and the attainment of rent positions. According to this 
view, regulation is not really intended to protect the consumers from 
monopolists or to prevent socially undesirable outcomes, but to pursue the 
goals of powerful industrial actors. Business companies are inclined to 
induce policymakers to pass legislation that regulates industries for the 
benefit of dominant incumbents, and to persuade regulators to make deci-
sions that safeguard the market position of the existing industry players. 
Policymakers are interested in gaining votes for re-election, and business 
companies can provide them with financial support for electoral campaigns. 
Regulators are interested in being re-appointed or hope to secure a job after 
the termination of their appointment, and business companies can sponsor 
them (albeit informally) with relevant politicians or offer them the prospect 
of a consultancy or other positions in the future.  

One of the most prominent theories within the private interest approach is 
the capture argument. The capture theory of regulation is mainly associated 
to the work of George Stigler, who argued that: ‘As a rule regulation is 
acquired by the industry and is designed and operated primarily for its 
benefit’ (Stigler, 1971: p. 3). The regulated industry is interested in influenc-
ing the regulator in order to attain a ‘regulatory rent’. Typically, the 
regulated industry is characterised by concentrated interests, which mobilise 
and coordinate their efforts to protect their common stakes more easily than 
the consumers or ‘citizens at large’. Refinements of the capture theory includ-
ed the works of Gary Becker (who argued that, once an industry had 
successfully lobbied the regulator, countervailing interests will mobilise in 
order to contest the acquired rent; 1983) and Sam Peltzman (who argued that 
the regulatory rent tends to dissipate over time, and that the regulated indus-
try may find it advantageous to de-regulate rather than acquiring more 
regulation; 1989).  

Other theories within the private interest approach include the interest-group 
politics argument. According to this view, regulation results from the interac-
tion between groups of actors within the regulated industry and the regu-
lator. Following this view, Marver Bernstein developed a dynamic theory of 
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regulation, where features and behaviour of the regulator change over time 
(1955). James Q Wilson, instead, argued that regulation depends on the 
degree of concentration (or dispersion) of the benefits and costs of regulation 
(1980) (See Table 1.1). Capture of the regulated takes place when regulation 
entails concentrated benefits and diffused costs (eg, price regulation of a 
monopoly). Interest-group politics happens when groups of actors within 
the regulated industry contend the allocation of concentrated benefits and 
concentrate costs. If benefits of regulation are diffused while costs are 
concentrated, regulation results from entrepreneurial politics (eg, smoking ban, 
that benefits the public at large at the expense of tobacco and cigarette 
producers). If both benefits and costs of regulation are diffused, regulation 
originates from majoritarian politics. 

Table 1.1 Variants in interest-group politics 

 Concentrated costs  
of regulation 

Diffused costs  
of regulation 

Concentrated benefits  
of regulation 

Interest-group politics Client politics (capture) 

Concentrated costs  
of regulation 

Entrepreneurial politics Majoritarian politics 

Source: Baldwin et al (2012). 

 

Box 1.2 A life-cycle model of regulation 

One classic interest-group-driven approach is the account by Marver Bernstein – often 
associated with ‘regulatory capture’ (as noted earlier). Bernstein offers, in contrast to 
Stigler, a ‘life cycle’ version of regulatory process. His ‘life-cycle’ theory points to a variety 
of forces (internal and external) in accounting for a regulatory trajectory that is character-
ized by an ageing process in which an initial ‘public interest’ regulatory regime gives way 
to capture by the regulated industry. Regulation typically begins, on this view, as a policy 
response to a political call to protect the public from undesirable activity. In the first of 
four stages of life – termed gestation – concerns about a problem result in the creation of 
a regulatory body. Second, there follows youth, in which the inexperienced regulatory 
body is outmaneuvered by the regulatees but operates with a crusading zeal. As the first 
flush of political support for agency objectives dies away, maturity follows, and devitali-
zation sets in. Regulations becomes more expert and settled, but as the agency moves 
out of the political mainstream it begins to pay increasing attention to the needs of 
industry. As vitality declines, the agency relies increasingly upon precedent when taking 
decisions, and adopts a reactive stance. Finally, old age, the fourth stage, arrives to be 
characterized by debility and decline, resorts to ever more judicialized procedures, and 
the agency giving priority to industrial rather than public interest. In general, therefore, 
Bernstein points to the role of regulators in carrying out missions that legislators have 
negotiated between interest groups, consumers, businesses, and other affected parties – 
missions that effect compromises but are seen by participants, nevertheless, to be 
endeavours in pursuit of the public interest.  

Source: Baldwin et al (2012) p. 47. 
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1.3.3 Regulation and the role of complexity 

Other approaches to regulation reject the assumption that regulation plays 
the function to serve either the public interest or the private one. Rather, 
regulation is conceived as a social practice that takes place within a particu-
lar cultural and institutional context. Much of the interaction between the 
regulated industry and the regulators consists of making sense of what 
regulation is, what effects it produces, and how to react to it in an adaptive 
fashion. According to this view, regulation can be hardly designed to fit an 
intended purpose. The regulated industry is so complex that the regulators 
cannot understand all drivers of behaviour, collect and process all relevant 
information, and anticipate likely consequences of regulatory interventions. 
Accordingly, we are left with a sense that regulatory systems provide only 
the ‘appearance’ of the capacity of the state to steer industries and sector.  

Various factors contribute to the complexity of the regulated industry. First, 
regulations are made within a context that includes past regulations and 
institutions, which can interfere with the new regulations in unpredictable 
ways. Second, regulations made for a particular industry may bear implica-
tions for other industries or sectors of the economy in an unanticipated way. 
Third, regulations may not create immediate effects on the regulated indus-
try, but they can exert some influence in the long term in less evident ways1. 
Furthermore, regulations require conversations between spheres of interest 
and policy expertise that build on different epistemological traditions and 
material concerns. Issues that arise from the ‘translation’ between spheres of 
interests make regulation a continuous process of re-negotiation rather than 
a stable framework for governing industrial behaviour. 

1.3.4 Regulation and the role of ideas 

Other approaches to regulation hold that actors make decisions by taking into 
consideration alternative courses of action that are conceivable according to 
certain ideational frames of mind. Rather than assuming that actors rationally 
pursue well-defined objectives, an ideational approach argues that dominant 
ideas of the time (eg economic policy ‘paradigms’) affect the kind and extent 
of regulation that actors consider desirable and acceptable. 

A variant of this approach relates to the assumption that individuals favour 
ideas that conform to a taken-for-granted set of values and an associated 
worldview about cause-and-effect relationships. Grid-group cultural theory 

 

1 A related argument is that regulation always ‘lags behind’ the behaviour of the regulated 
industry. When a regulation is made, actors of the regulated industry may adapt their 
conduct to changed features of the regulatory system in such a way as to circumvent the 
new rules. After some time only, it becomes apparent to the regulator that the regulated 
industry found out how to ‘bypass’ the regulation. A new regulation is made, but again 
the regulated industry may change its behaviour to outmanoeuvre the regulatory system. 
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(Douglas, 1986), for example, holds that individuals are inclined towards 
alternative worldviews, which relate to different assumptions about one’s 
identity (self-referential vs. community-based) and one’s standard of con-
duct (autonomous vs. rule-bound). 

Ideas about regulation vary across the resulting four ‘polar types’ of indi-
vidualism, egalitarianism, hierarchy, and fatalism (Figure 1.2). For example, 
an individualist worldview tends to favour market-based mechanisms of 
coordination and to reject ‘command-and-control’ style of industry regula-
tion. An egalitarian worldview would advocate for the inclusion of 
principles of participation, transparency and public accountability in regula-
tion. A hierarchical worldview would lean toward regulation based on the 
execution of top-down flows of instructions that emanate from public 
authorities. Finally, a fatalist worldview tends to support the adoption of 
randomised checks and other similar devices. 

Figure 1.2 Grid-group cultural theory 

 
Source: Lodge and Wegrich (2012) 

1.3.5 Regulation and the role of institutions 

Finally, other approaches to regulation highlight the importance of the 
institutional design of regulation. A central concern of this approach is that 
the regulatory system should satisfy some fundamental requirements that 
relate to the minimisation of information asymmetries, the provision of 
credible commitments, the avoidance of blame and the preservation of 
reputation. Issues of information asymmetry in regulation arise because 
politicians and the general public do not fully know what the regulator does 
(eg does the regulator pursue the institutional mandate or any partisan 
objective?), and because the regulator does not fully know what activities 
the regulated industry performs and to what effect (eg does the regulated 
industry operate at an efficient level of production?).  

Issues of credible commitment relate to the provision of guarantees that the 
regulator (or the policymaker) does not behave opportunistically and 
‘expropriate’ the regulated industry of their profits after they made sunk 
investments. Finally, issues of blame avoidance and preservation of reputa-
tion pertain to politicians’ tendency to shift public responsibility for poor 
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performance of regulated industries onto the shoulders of the regulators and 
to intervene to fix manageable regulatory problems and take merit for this.  
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Box 1.3 The importance of commitment for investments 

Utilities privatization and regulatory reform are increasingly billed as ways to improve 
service quality and to lower prices. Here we argue that such expectations may not always 
be attainable. In particular, looking at the problem of utilities regulation through the lens 
of transaction cost economics – with its microanalytical perspective, its emphasis on 
discriminating alignment and remediableness, and its view of regulation as a contracting 
problem – provides an understanding of the determinants of performance of privatized 
utilities in different political and social circumstances. Our objective is to highlight how 
political institutions interact with regulatory processes and economic conditions in 
exacerbating or ameliorating the potential for administrative expropriation or manipula-
tion, and hence determining the economic performance of the sector. 

We argue that the credibility and effectiveness of a regulatory framework – and hence its 
ability to facilitate private investment – varies with a country’s political and social 
institutions. Further, we argue that performance can be satisfactory with a wide range of 
regulatory procedures, as long as three complementary mechanisms restraining arbitrary 
administrative action are all in place: (a) substantive restraints on the discretion of the 
regulator, (b) formal or informal constraints on changing the regulatory system, and (c) 
institutions that enforce the above formal – substantive or procedural – constraints. Our 
evidence suggests that regulatory commitment can indeed be developed in what appear 
to be problematic environments, that without such commitment long-term investment 
will not take place, that achieving such commitment may require inflexible regulatory 
regimes that go against prevailing academic views, that in some cases public ownership 
of utilities is the default mode of organization, and furthermore, that such ownership may 
be the only feasible alternative.” 

Source: Levy and Spiller (1994) p. 202. 

 Exercise 1.2 

Why does regulation exist? In this section, you studied theories about the existence of 
regulation and its effect. Which theory do you find more persuasive and why?  

Please share and compare your key findings with your fellow students on the Discussion 
Forum on the VLE. 

1.4 The Regulation of Infrastructure and Utilities 
The regulation of infrastructure and utilities is primarily concerned with the 
issues that arise from natural monopoly. In such industries, economies of 
scale – that arise when average or unit costs of a firm fall as volume increas-
es – result in advantages for larger producers. Economies of scale can relate 
to the presence of network economies, which consist of advantages that 
larger infrastructure networks have in connecting a greater number of 
clients at cheaper cost than smaller ones. In addition, in such industries’ 
durable and immobile investments establish tremendous barriers to entry, 
because any potential competitor anticipates that sunk costs would be lost if 
the incumbent monopolist engages in a price war. 

According to Gómez Ibáñez (2003: p. 9), investments in durable and immo-
bile outcomes constitute the ‘core’ feature of infrastructure monopolies. The 
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investments made by the infrastructure monopolist typically consist of 
relationship-specific assets – ie of capital inputs that have no other alterna-
tive use but the production of infrastructure or utility services. Once the 
investment in relationship-specific assets is made, the infrastructure monop-
olies are exposed to the threat of ex post opportunism from the side of 
consumers (who are interested to re-negotiate the supply contract) or the 
government (who may ‘expropriate’ the monopolist of its profit) that acts in 
consumers’ behalf. 

Of course, the consumers also make relationship-specific investments, in the 
form of sunk costs incurred when setting up their lives in a certain place. 
Once consumers ‘settle down’ in their home, they often cannot change the 
suppliers of infrastructure and utility services and cannot easily ‘walk away’ 
to other places2. The threat of ex post contractual opportunism may be 
reduced if the parties agree on a long-term contract, but such contractual 
arrangements may be too costly or cannot fully guarantee that all contingen-
cies are stipulated. 

According to this view, the problem of regulation of infrastructure and 
utilities monopoly basically consists of taming the threat of ex post opportun-
ism that arises from investment in relationship-specific assets. At least four 
solutions exist to this problem: 

• Regulation through private contracts: infrastructure and utilities are 
regulated through private contracts between the infrastructure 
monopolist and the consumers, who negotiate price and service 
quality conditions.  

• Regulation through concession contracts: infrastructure and utilities are 
regulated through a concession or franchise that the government 
awards to the infrastructure monopolist for providing certain services at 
a certain price for a limited period of time. In a sense, the government 
acts on behalf of the consumers by designing the concession contract, 
calling for tender offer competitions, selecting the winning bidder, and 
monitoring the performance of the concessionaire. 

• Regulation through discretionary regulation: infrastructure and utilities 
are regulated by independent regulatory agencies that hold the power 
to unilaterally establish tariffs and service standards of the 
infrastructure monopolist. In a sense, this is a way to deal with the 
inevitable incompleteness of concession contracts by delegating the 
independent regulatory agency to make ad hoc decisions (eg setting 

 
2 Tiebout (1956) argued that consumers of infrastructure and utility services could ‘vote by 

feet’ by moving to other places if they are dissatisfied with the services provided by the 
infrastructure monopolist. In practice, however, few consumers (individuals or families) 
are willing to conduct a peripatetic life driven by the search for cheaper water, electricity 
or gas bills. 
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tariff caps) by taking into account both the interest of the general 
public and of the infrastructure monopolist. 

• Regulation through public (or non-profit) enterprises: infrastructure and 
utilities are regulated through direct ownership and control of the 
infrastructure monopolist by the government (or a non-profit body).  

Regulation through private contracts may not eliminate the threat of ex post 
contractual opportunism, especially if parties are not well informed of price 
and quality of infrastructure services, if they cannot write and enforce long-
term contracts, and if there is no close substitute of the infrastructure service. 
Regulation through public enterprises may not eliminate inefficiencies that 
are typically associated to monopoly positions, especially related to the lack 
of incentives to contain costs and improve productivity. Concession con-
tracts and discretionary regulation may provide viable solutions to the 
problem of regulating infrastructure services. They both exhibit strengths 
and weaknesses, however, which will be discussed in Unit 2. 

 Reading 1.2 

You should now study the chapter by Gómez Ibáñez (2003) on infrastructure monopoly.  

 You will notice that the author discusses two kinds of ex post contractual opportun-
ism in the regulation of infrastructure monopoly, one from the government and one from 
the infrastructure company. Take note of why such opportunistic behaviour arises, and 
what could be done to prevent or contain it. 

Please share and compare your key findings with your fellow students on the Discussion 
Forum on the VLE. 

1.5 Case Study: The Regulation of the Energy Sector in 
Thailand 
This unit terminates with a case study about the regulation of the energy 
sector in Thailand. The case is discussed in the article ‘Institutional Processes 
and Regulatory Risk: A Case Study of the Thai Energy Sector’ by Darryl 
Jarvis (2010), published in Regulation & Governance. Jarvis addresses the issue 
of how the establishment of regulatory systems interacts with the existing 
institutional endowment in developing countries. His argument suggests 
that the introduction of new regulations triggers complex political and 
institutional adjustments that may result in ineffective regulation.  

The case also suggests that developing countries may lack the capacity to 
effectively implement regulatory policy, and that the establishment of a 
regulatory system requires careful institutional design, arrangement of 
appropriate incentives, and development of the capacity to administer 
regulatory practices. The effects of a poor regulatory regime are especially 
prominent in the lack of incentives to invest, or in the apparent obstacles to 
invest, or in the higher cost of capital (expected return) for investments. 

Gómez Ibáñez (2003) 
Chapter 1 ‘Monopoly as 
a contracting problem’. 
Regulating 
Infrastructure: Monopoly, 
Contracts, and 
Discretion. pp. 1–17. 
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 Reading 1.3 

You should now study the paper on Thailand by Jarvis. 

 Do you agree with the following statements? In your answers, give your reasons. 

 ‘The regulation of the energy sector in Thailand is clearly intended to benefit the 
public at large, because it provides that efficiency gains in energy generation are 
passed on to consumers in terms of lower energy prices’. 

 ‘The reform of the regulation of the energy sector in Thailand resulted, as predicted by 
the ‘regulatory capture’ theory, in the regulator serving the interests of the energy 
firms, especially the incumbents’. 

 ‘The regulation of the energy sector in Thailand is the result of a clever design, that 
provides the right incentives to induce the desired effects in terms of more invest-
ments and cheaper energy prices’. 

 ‘The regulatory system of energy in Thailand has been largely affected by ideas, put 
forward by the IMF and by Thai nationalists, about how the sector should be recon-
figured’. 

 ‘The regulation of the energy sector in Thailand has been the battlefield of opposing 
coalitions of interests that fought over the supremacy of energy sector governance’ 

 ‘Upon its establishment, the Energy Regulatory Commission (ERC) was staffed with 
skilled energy experts and started performing its statutory tasks, led by a clear stra-
tegic vision and assisted by a supportive political environment’. 

You will find some comments on these statements below. However, think about them on 
your own, first. 

Please share and compare your key findings with your fellow students on the Discussion 
Forum on the VLE. 

 

The first statement (‘The regulation of the energy sector in Thailand is 
clearly intended to benefit the public at large, because it provides that 
efficiency gains in energy generation are passed on to consumers in terms of 
lower energy prices’) reasserts a key tenet of the ‘public interest theory of 
regulation’ – ie, that policymakers and regulators operate for the attainment 
of benefits for the public at large. A way to implement this principle would 
be, as the statement suggests, to acknowledge that efficiency gains are not 
retained by the infrastructure monopolist but passed on to the consumers in 
terms of lower energy prices. As critiques to the public interest theory of 
regulation point out, however, policymakers and regulators may not une-
quivocally define ‘public interest’, or they may act for their own benefit, or 
they may lack the expertise to understand how to affect the behaviour of the 
regulated, or they may have insufficient tools and resources to perform 
regulation effectively, or they may be persuaded to care more about the 
interests of the energy firms than the consumers. Within the case study, 
furthermore, we would require some empirical evidence that any efficiency 
gains in energy production in Thailand, if they even occur, are passed on to 
consumers. 

The second statement (‘The reform of the regulation of the energy sector in 
Thailand resulted, as predicted by the ‘regulatory capture’ theory, in the 

Jarvis (2010) 
‘Institutional processes 
and regulatory risk: A 
case study of the Thai 
energy sector’. 
Regulation & 
Governance, 4, 175–
202.  
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regulator serving the interests of the energy firms, especially the incum-
bents’) clearly draws on the ‘capture theory of regulation – ie, that the 
regulated ‘purchases’ regulation from the government holds because it helps 
to protect the monopolist or other firms that hold dominant positions in the 
market. Capture may take place in different forms, ranging from outright 
bribery to more subtle mechanisms of influence. Within the case study, for 
example, it is apparent that the regulated industry played an important role 
in advising policymakers on the reorganisation of the domestic energy 
sector and in setting standards of conduct. 

The third statement (‘The regulation of the energy sector in Thailand is a 
skilfully designed system, that provides the right incentives to induce the 
desired effects in terms of more investments and cheaper energy prices’) 
entails that the present state of the regulatory system of energy in Thailand 
conforms to the deliberate regulatory design of policymakers. The narrative 
of the case rather suggests that energy regulation resulted from ‘waves’ of 
policy interventions (industrial restructuring and regulatory reforms), 
whose effects accumulated over time. The case under consideration, then, 
may be relevant to those theories that highlight the inherent complexity of 
regulating sectors of the economy. 

The fourth statement (‘The regulatory system of energy in Thailand has been 
largely affected by ideas, put forward by the IMF and by Thai nationalists, 
about how the sector should be reconfigured’) builds on the importance of 
ideas in the configuration of energy regulation in Thailand. Indeed, the 
narrative of the case provides some evidence that ideas about privatising 
and regulating the energy sector, that originated from the IMF, exerted an 
important influence on policymakers (also, in consideration of the condi-
tions attached to funding programmes). The narrative also includes 
references to the ‘nationalist worldview’ put forward by Thai nationalists 
and to the influence that these ideas had on policymaking.  

The fifth statement (‘The regulation of the energy sector in Thailand has 
been the battlefield of opposing coalitions of interests that fought over the 
supremacy of energy sector governance’) offers a view of regulation that 
includes an important role played by interest-group politics. It also suggests 
the need to pay attention to the broader political and institutional context 
within which the reforms of the energy sector in Thailand took place. 
Indeed, the narrative of the case provides some evidence of the political 
confrontations around the allocation of decision-making powers and areas 
of influence on energy policy at the central government level. A further issue 
to discuss could be whether the same modest development of regulatory 
capability in the Energy Regulatory Commission (ERC) may be related to a 
‘truce’ between opposing political factions once the ‘battle’ over the suprem-
acy of energy sector governance terminated. 

The last statement (‘Upon its establishment, the Energy Regulatory Commis-
sion (ERC) was staffed with skilled energy experts and started performing its 
statutory tasks, led by a clear strategic vision and assisted by a supportive 
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political environment’) addresses the issue (a central one in the paper) of the 
lack of development of regulatory capacity in the ERC (at least, until the time 
the paper was completed). The narrative of the case provides some evidence 
that the ERC remained a relatively ‘weak’ regulator, that even encountered 
difficulties in hiring skilled energy experts and in formulating a strategy for 
executing the statutory tasks. In part, the difficulties encountered by the ERC 
may be explained by the ‘life-cycle’ theory of regulation, which precisely 
accounts for the limited effectiveness of independent regulatory agencies in 
the ‘youth’ stage. In part, however, the argument made in the paper also 
allows us to infer that features of the political environment may account for 
the lack of development of regulatory capacity in the ERC.  

1.6 Conclusion 
This unit provided some fundamental understanding of why regulation exists 
and how it works. After outlining the features of regulatory capitalism, we 
reviewed some arguments about the diffusion of regulatory governance 
across sectors of the economy and countries. We examined different theories 
of regulation and the kind of explanations that they offer for why regulation 
exists. Then, we addressed the issue of how infrastructure and utilities should 
be regulated and we reviewed solutions to this problem. Finally, we discussed 
some issues related to the regulation of the energy sector in Thailand. 

Unit 1 has started to build a general understanding of what regulation is, 
why it exists, and what kind of solutions it offers to the problems associated 
to the monopoly of infrastructure and utilities. The next unit will pay more 
focused attention to different approaches to regulation (especially, conces-
sion contracts and discretionary regulation) and to the tools that constitute a 
regulatory system. 

 Exercise 1.3 

In the light of your learning from this unit, consider and make brief notes in relation to 
the following: 

 To what extent have aspects of regulatory governance developed, to date, within 
your own country? 

 Identify some of the principal infrastructure/utilities regulatory bodies which exist 
within that country and their essential roles.  

 What rationales and contextual factors have promoted (and/or constrained) the 
development of regulatory governance (and corresponding regulatory bodies – 
especially those concerned with the regulation of infrastructure and utilities) within 
your own country? 

Please share and compare your key findings with your fellow students on the Discussion 
Forum on the VLE. 
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