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Regulation of Infrastructure and Utilities 

1 Introduction to the Module 
Regulation is a fundamental function of government that permeates almost 
all economic and social activities. Nowadays, governments at any level and 
across the world are charged with the tasks of designing, implementing, and 
evaluating regulatory systems. Understanding regulation and mastering 
regulatory tools, therefore, is an important component part of the stock of 
knowledge and repertoire of skills of public officials and public managers alike. 

Most probably, you have a general understanding of what regulation is. 
Food is regulated, because rules specify the chemical and organic features 
that food should possess before it is commercialised. Streets are regulated, 
because rules govern the conduct that drivers and pedestrians should 
follow. Water services are regulated, because rules provide what drinkable 
water consists of and how much water utilities should charge for it. In this 
module, we will build on this general understanding of regulation and 
develop a more fine-grained view of why regulation exists and its effects. 

What is regulation? Who regulates what? What is regulatory policy? Before 
embarking on our travel through the variegated landscape of today’s regulatory 
systems across countries and sectors, in this Introduction we address these basic 
questions (and provide some basic definitions along the way). 

What is regulation? 

Regulation is a term that is used with different meanings depending on the 
particular disciplinary, institutional, and temporal context. Quite often, 
scholarly works refer to the distinction made by Baldwin, Scott, and Hood 
(1998: p. 3) between  

a) a narrow sense of the term – ie regulation understood as ‘the 
promulgation of an authoritative set of rules, accompanied by some 
mechanism, typically a public agency, for monitoring and promoting 
compliance with these rules’  

b) a middle-range sense – ie, ‘all efforts of state agencies to steer the 
economy’, and  

c) a broad sense – any kind of mechanism of social control. 

The first meaning is relatively constraining, as it relates regulation to formal 
rules only and it papers over the regulatory function played by sources of 
influence on behaviour such as, for example, informal institutions and self-
imposed discipline. The third meaning is much more extensive, as it in-
cludes any possible kind of influence on behaviour, such as social rejection, 
shame, and ridicule. It is often in the second meaning that regulation is 
understood within contemporary scholarly discourses in the disciplines of 
economics, public administration, and political science.  

Regulation may be defined as the diverse form of intentional use of authority 
by state and non-state actors to affect a different party (Black, 2002; Lodge & 
Wegrich, 2012: p. 16). Authority may take the form of both formal legal force 
and informal devices that impact on behaviour. This definition, therefore, is 



  

 

both wider than referring to formal rules and mechanisms of compliance 
and stricter than relating to any kind of social influence. We may notice, 
however, that this definition is adequately ‘broad enough’ to include many 
different forms of regulation, such as command and control exercised by 
governmental authorities, price-caps posed by independent regulatory 
agencies, and the moral suasion exerted by authoritative actors. 

Regulations are typically assembled into packages of institutions and 
processes that are designed with the aim of subjecting certain actors to 
systematic influence. In this sense, we often refer to regulatory systems, that 
are defined in OECD works as ‘the processes and institutions through which 
regulations are developed, implemented, enforced, adjudicated, and revised’ 
(OECD, 1994; 1997) and in World Bank publications as ‘the combination of 
institutions, laws, and processes that give a government control over the 
operating and investment decisions of enterprises’ of the regulated sectors of 
the economy (Brown et al, 2006). Examples of regulatory systems include 
‘public ownership’ (where processes and institutions provide direct control 
of firms by state actors), ‘franchise allocation’ (where the behaviour of firms 
is influenced by ex ante competitive pressures for the award of the franchise 
contract and by ex post monitoring and sanctioning by the awarding authori-
ty), and ‘discretionary regulation’ (where the behaviour of firms is affected 
by the use of tools in the hands of independent regulatory agencies, such as 
price-caps or rate-of-return limits) (Gómez Ibáňez, 2003). 

Who regulates what? 

Regulation is traditionally divided into two branches – namely, economic 
and social regulation1. Economic regulation is primarily concerned with 
correcting market failures and imperfections, such as those that arise from 
monopolies, asymmetric information between customers and producers, 
and externalities. Social regulation is fundamentally concerned with the 
protection of the public interest, in such terms as environmental preserva-
tion, workplace safety, and consumers’ health. It should be highlighted, 
however, that the regulation of economic or social behaviour is not taken as 
an end by itself. Regulation is a means to accomplish desired economic or 
social outcomes, such as maximising consumers’ surplus, stimulating 
innovation, protecting the environment, or safeguarding the welfare of 
workers and consumers. 

Regulation is exercised in many forms and by different actors. In a tradition-
al definition, Selznick conceived regulation as a ‘sustained and focused 

 

1 A few authors (Liou, 2001; 2007; Hopkins, 2005) also distinguish economic and social 
regulation from another class, named administrative regulation, that refers to paperwork and 
administrative formalities (so-called ‘red tape’) through which governments collect infor-
mation and intervene in individual decisions. 
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control exercised by a public agency over activities that are valued by a 
community’ (Selznick, 1985: p. 363). This view entails that regulation is 
exercised by public agencies, including central government departments and 
other public bodies, such as independent regulatory agencies2. Certainly, 
public authorities play a primary role in steering the economy and the 
society. Regulatory functions, however, can be also performed by industry or 
corporate self-regulatory bodies, insurance companies, auditors, consultancies, 
non-governmental organisations (NGOs), standard-setting organisations (such 
as the International Accounting Standards Board), and professional bodies 
(such as the Institute of Chartered Accountants) (Hutter, 2006). 

The specific way in which various state and non-state actors contribute to 
regulating a sector of the economy or a part of social life constitutes a 
regulatory regime. The term is defined as ‘a historically specific configuration 
of policies and institutions which structures the relationship between social 
interests, the state, and economic actors in multiple sector of the economy’ 
(Eisner, 2000: p. 1). We can use the term regulatory regime, then, to broadly 
refer to the constellation of (a) ideas that justify the steering of the economy 
and society and of (b) institutions and policies that structure how regulators 
affect the conduct of individuals and firms (Harris & Milkis, 1996; Vogel, 
1998).  

In this module, we are especially interested in the regulation of infrastructure 
and utilities rather than of other economic and social activities (eg regulation 
of banking and finance, welfare, and health). The two terms are often used 
interchangeably; however, they bear distinctive connotations. Infrastructure 
is defined as the technical and organisational systems for widespread and 
continuous public service provision that extend over a territory and that 
crucially depend on sunk investments in relatively large and networked 
physical assets which exhibit common good features. Utilities, instead, are 
understood as the sectors of the economy that are managed in the public 
interest, such as electricity, gas, postal services, telecommunications, waste 
disposal, water supply and sanitation services (ie the term utilities typically 
does not include transport services). As you will see, regulation as a function 
of government is relevant for infrastructure and utilities alike. 

 
2 The term ‘agency’ is used here in a sense that is typically attributed in U.S. Public Admin-
istration studies, where it refers to governmental organisations in general. You may notice 
that the same term can have different meanings within other countries and temporal contexts. 
For example, within the European Union ‘agency’ is nowadays typically understood as ‘a 
structurally disaggregated body, formally separated by the ministry, which carries out public 
tasks at a national level on a permanent basis, is staffed by public servants, is financed mainly 
by the state budget, and is subjected to public legal procedures’ (Pollitt & Talbot, 2004). 



  

 

What is regulatory policy? 

In a sense, regulation has been a component part of the ‘toolbox’ of govern-
ment since the emergence of modern statehood (Müller, 2002). For example, 
regulatory institutions have characterised the U.S. system of governance 
since the late 19th century. According to some authors, even Victorian-age 
Britain presented some features of a regulatory system of infrastructure and 
utilities (Moran, 2003; McLean, 2004). Within the contemporary political and 
policy discourse, however, regulation is generally regarded as a typical trait 
of policy reforms made since the 1980s and is especially characterised by the 
delegation of regulatory function to independent regulatory agencies, often 
in conjunction with privatisation and liberalisation of sectors of the economy 
that had previously been subjected to direct public ownership and control. 
During the 1980s and 1990s, regulation through independent regulatory 
agencies became a central feature of reforms in member countries of the 
European Union – a phenomenon that was fittingly portrayed as ‘the rise of 
the regulatory state’ (Majone, 1994). Many other countries in the world 
followed suit, both in Latin America (Manzetti, 2000; Jordana & Levi-Faur, 
2003), Asia (Jarvis et al, 2011), and developing countries in general (Cook et 
al, 2004). 

The diffusion of regulation among several countries in the world has been 
related to the rise of neoliberalism and the unleashing of economic globalisa-
tion during the last a few decades. Levi-Faur (2005) highlighted that 
regulation plays a pivotal role within the contemporary division of labour 
between the state and the society, where the former takes the role to steer (ie 
to direct and to lead) and the latter to row (ie to provide services). 

The new economic, social, and political order – labelled as regulatory capital-
ism – reaffirms the institutional and administrative systems of the modern 
nation-states, but it distinguishes itself from Welfare State capitalism insofar 
as public authorities’ role in directly producing goods and services is signifi-
cantly diminished through privatisation programmes. Other traits of 
regulatory capitalism include the emergence of international regimes of 
regulation that span across national boundaries and impinge domestic 
regulatory policies, and the increased influence of technocrats and experts 
(and of their international networks) in the policy process. 

The emergence of regulatory capitalism is largely related to various reform 
initiatives that took place in several countries since late 20th century. Vari-
ous regulatory reforms – that is, policy cycles where policymakers intend to 
replace an existing regulatory regime with a new one, typically with the aim 
to improve regulatory quality (OECD, 1997) – have been made in both 
OECD countries and elsewhere, and many others are currently under 
consideration. For example, the 2012 Master Plan for the Acceleration and 
Expansion of Indonesia’s Economic Development (MP3EI) acknowledged 
that the government should change existing regulations (especially, by 
cutting red tape) in order to promote investment in infrastructure. The 
OECD commented that: 
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Regulatory reform should now become central to the economic and 
institutional reform agenda. This will allow Indonesia to realise the 
economic dividend from political democracy, to rationalise the 
regulatory complexities from decentralisation and to support the 
investment climate that is needed to achieve the goals of the Master Plan 
and to take full advantage of the ASEAN economic integration. 

OECD (2012) 

2 Module Author 
Alberto Asquer is Director of CeFiMS and Convenor of the MSc Public Policy 
and Management and MSc Public Financial Management programmes. He 
holds a MSc Management and a PhD (with a thesis on the implementation of 
regulatory reforms in multi-level governance systems) from the London 
School of Economics and Political Sciences. His studies on regulatory reform 
of infrastructure, privatisation and liberalisation of utilities, and organisation-
al change in public sector organisations have been published in Governance, 
Public Management Review, International Public Management Journal, Interna-
tional Journal of Public Administration, Journal of Comparative Policy Analysis, 
Annals of Public and Cooperative Economics, Utilities Policy, Water Policy, and 
Competition and Regulation in Network Industries. 

3 Study Resources 
This study guide is your main learning resource for the module as it directs 
your study through the eight study units. Each unit includes recommended 
reading from the module readings. 

Module readings 

This module is based on several readings. There is no main text. The reading 
list includes several articles and book chapters, and some publications of the 
Organisation for Economic Co-operation and Development (OECD) and the 
World Bank. 

Virtual Learning Environment 

You will be invited to contribute to discussions on the materials studied in 
this module through the Virtual Learning Environment (VLE). 

4 Module Overview 

Unit 1 Theories of Regulation 

1.1 Introduction 
1.2 Regulation, Regulation Everywhere: The Rise of Regulatory Capitalism 
1.3 Explaining Regulation 
1.4 The Regulation of Infrastructure and Utilities 
1.5 Case Study: The Regulation of the Energy Sector in Thailand 



  

 

1.6 Conclusion 

Unit 2 Regulatory Approaches and Strategies 

2.1 Introduction 
2.2 Crafting Regulation of Privatised Infrastructure 
2.3 Regulating through Mixed Public–Private Ownership Firms 
2.4 Regulating through Contracts 
2.5 Regulating through Independent Regulatory Agencies 
2.6 Regulating through Market Competition 
2.7 Case Study: Privatisation and Regulatory Reform of Toll Motorways in Europe 
2.8 Conclusion 

Unit 3 Regulatory Reforms 

3.1 Introduction 
3.2 What are Regulatory Reforms? 
3.3 Why Do Regulatory Reforms Happen? 
3.4 The Effects of Regulatory Reforms 
3.5 Case Study: The Reform of the British and German Railway Regulation 
3.6 Conclusion 

Unit 4 The Politics of Regulation 

4.1 Introduction 
4.2 Regulation in the Age of Governance 
4.3 Playing Regulatory Games 
4.4 The Struggle between Autonomy and Political Control 
4.5 Case Study: Regulating Telecommunications in India 
4.6 Conclusion 

Unit 5 Regulatory Commitment and Investments 

5.1 Introduction 
5.2 The Economics of Infrastructure Development 
5.3 The Role of Institutions in Infrastructure Development 
5.4 Which Policies can Stimulate Investments in Infrastructure? 
5.5 Case Study: Regulation of Expressways in Indonesia 
5.6 Conclusion 

Unit 6 The Performance of Regulatory Systems 

6.1 Introduction 
6.2 How Well Do Regulatory Systems Work? 
6.3 Benchmarking and Yardstick Competition 
6.4 Regulatory Governance and Performance 
6.5 Case Study: Local Public Transport in Barcelona 
6.6 Conclusion 

Unit 7 The Design of Regulatory Systems 

7.1 Introduction 
7.2 Regulatory Impact Assessments 
7.3 Regulatory Design Guidelines 
7.4 Regulatory Obsolescence 
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7.5 Case Study: Light-Handed Regulation of Airports in Australia and New Zealand 
7.6 Conclusion 

Unit 8 Regulatory Capacity 

8.1 Introduction 
8.2 Improving Regulation in Developed Countries 
8.3 Advancing Regulation in Developing Countries 
8.4 Building Regulatory Capacity 
8.5 Case Study: Regulatory Reform in Africa 
8.6 Conclusion 

This module is for students who have an interest in the use of regulation as a 
way for the governments to steer the conduct and affect the performance of 
infrastructure and utilities. 

Unit 1 revolves around the rationale for regulating sectors of the economy. It 
includes a presentation of theories of why regulation exists, how it works, 
and why it can fail to attain the desired results. At the end of the unit, we 
look at the case of regulation of the energy sector in Thailand.  

Unit 2 looks at different regulatory approaches and strategies, especially 
including private contracts, concession contracts, and discretionary regula-
tion. We review several regulatory tools (or instruments), such as price cap 
regulation, rate of return regulation, checks and inspections, subsidies and 
incentives. The unit ends by looking at the case of the regulation of toll 
motorways in Europe. 

Unit 3 focuses on regulatory reforms. We will discuss why regulatory 
reforms take place, and what their effects are. The unit ends with a compara-
tive case study of regulatory reforms of the railway sector in Britain and 
Germany. 

Unit 4 tackles the issue of how politics affects the working of regulatory 
systems. The unit includes a discussion of the role of regulation in the 
present regulatory governance, of what actors of a regulated sector aim to 
attain and what strategies they pursue, and of the struggle between auton-
omy and political control of regulatory agencies. The unit concludes with a 
case study on the telecommunications sector in India. 

Unit 5 is concerned with how regulation provides a favourable environment 
for investments in infrastructure. The unit discusses the economics of 
infrastructure development and the role of institutions in stimulating 
investments in infrastructure. The unit ends with a case study on the devel-
opment of expressways in Indonesia. 

Unit 6 turns attention to the performance of regulatory systems. After 
discussing how regulatory system performance can be assessed, the unit 
focuses on techniques such as benchmarking and yardstick competition. We 
will also discuss the relationship between regulatory governance and 
performance. The unit ends with a case study on local public transport in 
Barcelona. 



  

 

Unit 7 focuses on the design of regulatory systems. We will first discuss the 
role of Regulatory Impact Assessment (RIA) in analysing and assessing 
present regulatory systems and proposed regulations. The unit then discuss-
es guidelines for the design of regulatory systems provided at the 
international and super-national level. After discussing how regulations 
become ‘obsolete’ over time, the unit concludes with a case study on light-
handed regulation of airports in Australia and New Zealand. 

Finally, Unit 8 looks at regulatory capacity – ie the capacity to manage and 
enforce regulations. We will discuss how regulations are improved in both 
developed and developing countries and the issues encountered in building 
regulatory capacity. The unit concludes with a discussion of regulatory 
reform in Africa. 

5 Learning Outcomes 
When you have completed your study of this module, you will be able to: 

• outline the nature of regulation and why governments should be 
concerned with regulatory policy 

• explain the kinds of regulatory tools that are available for 
governments 

• assess the relative strengths and weaknesses of alternative regulatory 
strategies 

• explain regulatory failure and suggest remedies to prevent regulatory 
failure from happening 

• explain the variety of regulatory systems across infrastructure and 
utilities sectors of the economy, and across countries 

• advise on the design of regulatory systems for the pursuit of different 
policy objectives. 
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